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Notebook 

In the wake of the Beagle 
Peter Davies 

From the all-too-modest ser
vice career of HMS Beagle, it 
could never have been divined 
that she was destined to be
come one of the most famous 
ships ever to sail the seven seas. 
Commissioned in 1820 as a ten
gun brig - a two-masted 
square-rigger, and one of the 
lowlier forms of naval life -
she never saw action, and spent 
most of her first few years in re
serve, moored and unmanned. 

In 1825 the pace of her life 
quickened, when she was adapt
ed as a survey ship. A third, 
fore-and-aft rigged, mast was 
added, turning her into a 
barque, improving her looks 
and, more importantly, her sea
keeping qualities. 

Her first voyage, a hydro
graphic survey of South Amer
ica which began in May 1826, 
was, however, a less than auspi
cious affair. Much useful data 
was collected for Admiralty 
charts, but her commanding of
ficer, Captain Pringle Stokes, 
became so depressed by the 
problems of surveying in the 
dreary waters around Tierra 
del Fuego that he shot himself, 
and died a lingering death. 

Beagle's apotheosis began 
with the appointment of 
Stokes's successor for her 
second survey voyage which 
began in October 1831. Her 
new captain was Robert Fitz
roy, a meticulous surveyor and 
meteorologist who had had 
temporary command of Beagle 
after Stokes's death. 

Far from holding in contempt 
his unfortunate predecessor, 
Fitzroy had been made aware 
not only by Stokes's fate but by 
the suicide of his uncle, Vis
count Castlereagh, in 1822, of 
the dangers - all too real in the 
splendid isolation of command 
- of allowing oneself to bec
ome mentally beleaguered by 
adversity. (He was prophetic in 
his fear that his uncle's mental 
illness might run in the family, 
ending his own life by slashing 
his throat with a razor in 1865.) 

Casting around among col
leagues for a "gentleman com
panion" whose conversation 
might alleviate the solitary rig
ours of the voyage, Fitzroy ac
cepted the recommendation by 
a friend of one Charles Darwin, 
a young naturalist in search of 
opportunities to widen his 
knowledge. Neither man could 
know that this decision would 
have such momentous conse-
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quences on the voyage of the 
Beagle, leading in 1859 to the 
publication of Darwin's On the 
Origin of Species, a book whose 
enunciation of the theory of 
evolution rocked religious 
beliefs to their foundations and 
shook the scientific thinking of 
a century and beyond. In this 
process the reputation of Bea
gle's master was, of course, total
ly eclipsed in history's pages by 
that of his illustrious passenger. 

One of the ironies of their 
companionship was that Fitz
roy was an austere religious fun
damentalist, whose convictions 
were not in the least swayed by 
the five path-breaking years he 
spent in Darwin's company. 
Politically, he was as staunch a 
Tory as Darwin was committed 
Whig. Yet both men, who per
force had to make the best of 
each other, acknowledged the 
other's qualities. Darwin admir
ed Fitzroy's endurance and 
workrate, while Beagle's skip
per found his passenger to be 
"a very pleasant mess-mate". 

It is to recall these events, 
and to inspire a rising genera
tion of scientists and young 
mariners, that the HMS Beagle 
Project Wales, a non-profit com
pany, charitable status pending, 
has been founded by David 
Lort-Phillips, a Pembrokeshire 
farmer and social entrepreneur, 
and Peter McGrath, author and 
yachtmaster. 

It aims to celebrate the bicen-

tenary of Darwin's birth in 
2009 by building a full-scale 
replica of the Beagle at Milford 
Haven and sailing with a crew 
of some 30 young scientists 
and mariners in the wake of 
Beagle's 1831-36 voyage. The 
project will be relying for the 
£3.3 million cost of the replica 
on donations from corporate 
sponsors and individuals. 

After a shakedown cruise in 
British waters, the replica will 
begin her circumnavigation of 
the globe. Thereafter, she will 
take on a new lease of life as a 
sailing classroom and labora
tory. She will have dedicated 
space for sampling and re
search - focusing on climate 
change and its impact on biodi
versity and human society. She 
will provide a platform for ex
periments and fieldwork, which 
can be flashed from her camer
as via a website to labs and 
classrooms the world over. 

Thus, as David Lort-Phillips 
- appropriately a descendant 
of John Lort Stokes who accom
panied the 1831-36 voyage and 
then commanded Beagle dur
ing her third voyage, to Austral
ia in 1837-43 - points out, this 
reconstruction of the Beagle 
and her historic voyage is not a 
single act of celebration. It will 
ramify in the years to come, to 
provide a continuing source of 
education and adventure. 
further details from 
www.thebeagleproJect.com 

Shake-up of charity's "old boy" network 
Rosemary Bennett 
Social affairs correspondent 

Four out of five charities still 
rely on the "old-boy network" 
to find new trustees, and more 
than 90 per cent have one or 
more vacancies on their board, 
according to a report, Get on 
Board, from the Governance 
Hub. 

Jolanta Lasota, head of the 
organisation, said very few peo
ple outside the charitable world 
appeared aware that becoming 
a trustee was even an option. 

"There is a huge shortage of 
younger people in particular 

who think it something they 
could do, even though serving 
as a trustee is a fantastic way to 
get experience and lots of 
new skills." 

Its new web campaign aims 
to match people who are inter
ested in becoming a trustee 
with local charities and volun
tary groups with vacancies. 

Others in the sector accuse 
the charities of failing to look 
far enough afield for new 
talent. 

"The old-boy network is still 
in place for many charities. 
Our research found 95 per cent 
of trustees are white and male 

with 70 per cent over 45 years 
old," said David Hunter, head 
of policy at the Association of 
Chief Executives of Voluntary 
Organisations (ACEVO). 

So concerned is ACEVO by 
this lack of professionalism 
that it has decided to launch an 
inquiry into governance. 

It hopes the inquiry, to be led 
by Rodney Brooke, chair of the 
General Social Care Council 
and a former chief executive of 
Westminster Council, will 
import the best from the public 
and private sectors to shake up 
the sleepy world of charity 
governance. 
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Claimant is entitled to all 

his assessed costs 
Court of Appeal 
Published February 19, 2007 
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Lahey v Pirelli Tyres Ltd 
Before Sir Anthony Clarke, Master of the 
Rolls, Lady Justice Arden 
and Lord Justice Dyson 
Judgment February 14, 2007 

A claimant who accepted a defend
ant's payment into court was entitled 
to 100 per cent of his assessed costs 
and the costs judge had no jurisdic
tion, before embarking on a detailed 
assessment, to order the defendant to 
pay only a proportion of the costs 
ultimately assessed to be ·payable. 

The Court of Appeal so held in a 
reserved judgment, when dismissing 
an appeal by the defendants, Pirelli 
Tyres Ltd, from the dismissal by 
Judge Appleton in Preston County 
Court on June 6, 2006, of their 
appeal from District Judge James 
who, at the outset of a detailed assess
ment ·of costs on February 21, 2006, 
refused to order that Pirelli should be 
liable to pay only. 25 per cent of the 
assessed costs of the claimant, Joseph 
Lahey. 
Miss Judith Ayling for Pirelli; Mr 
Jeremy Roussak for Mr Lahey. 

LORD JUSTICE DYSON, deliver
ing the judgment of the court, said 
that the appeal raised the question 
whether a costs judge had the jurisdic
tion at the outset of a detailed assess
ment of costs to order that a paying 
party should pay only a proportion of 
the costs that were ultimately 
assessed to be payable. 

The issue arose in the present case 
in the context of a detailed 
assessment following the claimant's 
acceptance of a payment made by the 
defendant under Part 36 of the Civil 
Procedure Rules. But the point could 
also arise in the context of a detailed 
assessment following acceptance of a 
Part 36 offer and following an order 
for costs already made after trial, 
where the court had not made an 
order under rule 44.3(6)(a) allowing 
only a proportion of the costs of the 
successful party. 

A preliminary issue was raised 
before the costs judge. Unfortunately 
the issue was not reduced to writing, 
which had given rise to considerable 
confusion. 

It was important, in any form of 
proceedings, to formulate a 
preliminary issue with care and 
precision and then reduce it to 
writing. 

It was now common ground that, 
at the outset of the hearing, the 
defendants asked the costs judge to 
order, before embarking on the 
detailed assessment, that the claim
ant should be awarded only 25 per 
ceent of the assessed costs. He said 
that he had no such power. 

It was common ground that the 
power to disallow a proportion of the 
successful party'� costs under rule 
44.3 was not available to the costs 
judge. 

That was becam.e rule 36.13(2), 
when read with rule 44.12(1)(b), 
provided that where a Part 36 
payment or offer was accepted with
out needing the permission of the 
court, the claimant was entitled to his 
costs without an order of the court. 
Rule 44.3 dealt with the powers of 
the court in relation to costs when it 
made an order as to costs. 

So, what was the source of the 
jurisdiction for which Miss Ayling 
contended? 

She submitted that it was to be 
found in rules 44.4, 44.5 and/or 44.14; 
that in determining whether costs 
had been unreasonably incurred or 
were unreasonable in amount, within 
the meaning of rule 44.4(1), the court 
was constrained not only to look at 
items of costs individually but might 
conclude that a whole stage of the 
proceedings was unreasonable; and 
that it could look at the conduct of 
the parties in the round and not only 
by reference to specific items of costs. 

Their Lordships could not accept 
those submissions. The effect of rules 
36.13(1). (4) and 44.12(1)(b) was that, 
upon acceptance of the Part 36 
payment, a costs order was deemed 

to have been made on the stantlard 
basis: see rule 12(!)(b)). 

That meant that the claimant was 
entitled to IOO per cent of !hell-, 
assessed costs, namely, the amount 
that the costs judge decided was 
payable at the conclusion of the 
detailed assessment. 

The district judge had no power to 
vary that order and decide that the 
claimant would be entitled to only 25 
per cent of the assessed costs. 

The ability of the court to vary an 
existing order was given by rule 3.1: 
"(7) A power of the court under these 
rules to make an order includes a 
power to vary or revoke the order." 

But their Lordships agreed with 
Mr Justice Park in Walker Residential 
Ltd v Davis (unreported [2005] 
EWHC 3483 (Ch) paragraph 49) that 
the power to vary or revoke an order:-� 
given by rule 3.1(7) was exercisable 
only in relation to an order that the 
court had previously made and not to 
an order that was deemed to be made 
by operation of the rules. 

The short answer was that the 
costs judge had no power to vary the 
costs order that was deemed to have 
been made and it followed that he 
had no jurisdiction to make an order 
of the kind contended for by the 
defendants. 

Such a power was quite 
unnecessary. In an appropriate case, 
the costs judge could disallow entire 
sections of a bill of costs. 

If he considered that the claimant 
acted unreasonably in refusing an 
offer to settle made before 
proceedings were issued, he was 
entitled to disallow all the costs post k 

issue on the footing that they were 
costs unreasonably incurred: see rule 
44.4(1). 

Similarly, where he decided that a 
party was unreasonable to raise and 
pursue an issue, he was entitled to 
disallow the costs relating to that 
issue on the same grounds. 

Solicitors: Cost Advocates Ltd; 
Hough Halton & Soal, Carlisle. 

Rule barring appeal irrational 
Court of Appeal 

��,!,���:um��---
AM (Serbia) v Secretary of State 
for the Home Department 
MA (Pakistan) v Same 
MA (Sudan) v Same 

A rule which prevented the Asylum 
and Immigration Tribunal from con
sidering the amendment or renewal 
of a ground of appeal which sought 
to raise an arguable and potentially 
meritorious point of law did not 
satisfy the test of rationality and was 
consequently fundamentally flawed. 

The Court of Appeal (Sir Mark 
Potter, President, Lord Justice 
Maurice Kay and Lord Justice 

Hughes) so held on January 25, 
2007 when (i) allowing all three 
appeals against the decision of the 
tribunal in each case that, following 
an unfavourable decision of the 
adjudicator, it had no power to 
consider either renewed or amend
ed grounds of challenge and (ii) 
remitting the cases to the tribunal 
for redetermination. 

LORD JUSTICE MAURICE 
KAY said that the cases fell to be 
dealt with under the transitional pro
visions that the Lord Chancellor was 
empowered to make under the Asy
lum and Immigration (Treatment of 
Claimants, etc) Act 2004. 

Rule 62(7) of the the Asylum and 
Immigration (Procedure) Rules (SI 

2005 No 230) provided that, in such 
transitional cases, reconsideratio?i, 
should be limited to the grounds 
upon which the Immigration Appeal 
Tribunal granted permission to 
appeal. 

Since the language of rule 62(7) 
was clear and unambiguous no true 
question of construction arose. 

However, in his Lordship's view, 
the Lord Chancellor had fallen into 
legal error since a provision which 
prevented the tribunal from 
considering an arguable and 
potentially meritorious point of law 
failed to satisfy the simple 
Wednesbury test of rationality 
([1948] I KB 223) and the rule could 
not survive that challenge. 

Urgent need for civil representation 
Family Division 
Published February 19, 2007 

H v L and Another 

In criminal proceedings, where a de
fendant charged with a sexual 
offence was not permitted to cross
examine in person, the court was 
required to provide legal 
representation. There wa'i no simi
lar requirement in civil proceedings 
but there was an urgent need for an 
analogous statutory civil provision. 

Mr Justice Roderic Wood so stat
ed in the Family Division on De
cember 7, 2006 in the context of a 
father's applications for a parental 
responsibility and contact order, 

under sections 4 and 8 of the 
Children Act 1989, in respect of his 
daughter aged nine. 

HIS LORDSHIP said that the 
father was appearing in person at a 
hearing to determine the truthful
ness of various a1legations against 
him including sexual abuse of his 
step-daughter now aged 20. It was 
deemed inappropriate that she 
should be cross-examined by him. 

Under sections 38 and 62 of the 
Youth Justice and Criminal Evi
dence Act 1999, a defendant 
charged with a sexual offence could 
not crossexamine in person a com
plainant witness and the court was 
required to appoint a legal repre
sentative for the purpose. There 

was, however, no analogous provi
sion in civil proceedings. Here the 
Attorney-General, exceptionally, 
had agreed to provide representa
tion after the child's guardian, CAP
CASS Legal, the Official Solicitor, 
and the Free Representation Unit 
of the Bar had all declined to do so. 

His Lordship invited urgent 
attention to the creation of a new 
statutory provision to cover such 
circumstances. 
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